Section 104(d)(2) "S&S" Order No. 2521412, issued on
September 4, 1985, cites a violation of 30 C.F.R. S 56.140
and the condition or practice is described as follows:

The guard for the tail pulley on the rail-
road car loadout belt conveyor was|left off.
The guard was laying across the walkway and
the belt conveyor was operating.  This viola-
tion is an unwarrantable failure and this
equipment shall not be operated for any pur-
pose until inspected and released by an MSHA
inspector.

MSHA's Testimony and Evidence

MSHA Inspector Steve Manis confirmed that he issued t!
order, and he described the location of the belt conveyor ,
question.  He stated that the conveyor runs horizontally 01
of a tunnel onto an elevated conveyor belt used to load ma-
rial onto railroad cars. He identified two photographs of
the cited conveyor belt, and identified the location of tht
tail pulley and unguarded p.inch-point, as well as a nearby
walkway. He also identified the guard which was left off 1
tail pulley, and stated that it was lying to the right of 1
tail section approximately 15 feet across the walkway on tl
ground (exhibit P-9; Tr. 96-99).  He stated that Mr. Greg
Brown confirmed that the guard was in fact the guard for tl
tail pulley, but that he did not know how long it had been
off (Tr. 100).

Mr. Manis stated that the conveyor belt was running wt:
he observed the cited condition, and he believed that the
failure to replace the guard presented a hazard of someone
getting caught in the pinch points between the tail pulley
and the conveyor belt.  He stated that employees would have
reason to be in the area adjusting idlers, performing weldi
work, cleaning up, or greasing or servicing the moving part
of the belt.  Although there was no one exposed to the haza
when he discovered the condition, Mr. Manis confirmed that
observed footprints in the area, and that there was evidenc
that someone had been there to clean around the conveyor th
morning or late in the afternoon (Tr. 102).  He stated that
no one knew how long the guard had been off, but since it w
partially covered with sand, "it appeared to be off some
time."  The guard was replaced, and while it may have been
put back that same day, he terminated the violation the nex
day (Tr. 102).

644and that the single contested
